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Minutes of the IAG Emnlovee Belations Comaittoee
Movember 16, 1979

The meeting was chaired by Wilma Lehman, tcting Chief of the Employee
Relations kranch, WED, a°q15tod by Lra]n Pettibone and Mary Supar of
OPM's Compen,atlon Group.

Cuestions ass oc1nted with the use of fitness-for-duty examinations

Craig Pettibonc, who is Director, Office of Pay and Rencfits Policy
Compensation Croup, Office of Personnel Management, discussed some of the
background of fitness-for-duty examinations and the problems connectoed

with them. The RBureau of Retirement, Insurance, and Cccupational Health
carlier provided the guidance on those cxaminations, because of the presence
of mediecal staff in that Bureau, cven though the exaninations were used

in connection with many other actions besides retirement. The Compensation
Group, encompassing several functions of the old RRION, currently is workine
on revisions to the requirements in chapter 339 for fitness-for-duty examina-
tions used to determine both mental and prhysical fitness for several purposes.
Problems have arisen when the employce is asked to take a fitness- for-duty
examination in connection with possible mental or psychological disability.

In some cases, the agency may improperly use the threat of a fitness-for-duty
examination to coerce the employee into filing for a so-called "voluntary"
action = retirement, resignation, etc. Pepresentative Spellman, in her study
of the use of these examinations, was especially concerned with such coercion.

Mr. Pettibone believes that the requirements of Supplement #31-1 for psvchia-
tric examinations with minor modifications are sufficiently stringent to avoid
abuse, while those of chapter 339 may allow such abuse. Tt appears unfortunate
to have the samne examination used for different purpases and with different
requirements. For ten years, CSC, and now OPM, have been looking for ways to
solve the problems associated with the ex nmlnatlon , used with many programs
besides retirement.

Those bodies making appellate decisions seem now to be implying a requirement

for fitness-for-duty exawinations in any case wvhere adverse action would be

based on possibly mentally aberrant conduct. This thinking roes along with
long-time C5C advice to separate for disability rather than conduct as less
stigmatizing to the employee. Mr. Pettibone mentioned the case discus ,vd at

the last month's mecting in which an individual appealed her removal for conduct,
alleging mental handicap discrimination in that the asency did not direct a
fitness~for-duty examination to determine her mental condition and make a reason-
able accommodation to it. OPM's brief spoke to the discretionary rather than the
obliratory nature of the use of these examinations. WHe asked thoe rroup how thev
used the examinations, if they could get along without them, under vhat authori-
tics they belicved the examinations could be taken, and whether more specific
authorities were nccessary.
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Oae amember questioned the use of arencv-{iled reauests for disability retire-
ment . He tlhioupght that an emplovee should in most ceses be removed for the
conduct or performance problem. If there was then an alleration of mental
handicap, the appeal could be put in abevence while the case was sent to 0GP
for a-determination as to whether the person was mentally disabled and elizible
to retire. Despite past rulinps, the mewber susreested that Anderson v, Horear
was not in point in these cases. When asked whether a fitness—for-dutvy evamina-
tion was necessary vhen the eunloyee had less than [ive vyearse of service, he
said that the cevidence obtained from it was important for the record, and that
the courts have sustained removals for {ailing to report for such an examinatien.

Others said that a fitness~for~duty examination could rive a prornosis as to
vhether an emnloyvee could be reassisned or riven extended leave vithout pav

if recovery seemed possible. They also asreed that the procedural safecuards
of Supplexent 831-1 should be given to emnplovees with less than Tive vears'
service, if the authority existed to do so, with specially trained physicians
perforwming the psychiatric examinations, Peportine-for-dutv exaninations
should be required for those reoturnine after lencthy mental illnesses.

Mr, Pettibone said that such examinations could be built into the requirements
of some jobs, with a clearer wnrovision of authority if thev were. A member felt
qwanagement needs the authority to determine medical fitness for the job. Mr,
Pettibone obhscrves there is no specific statutorv authority to check this once
the person is on the job.

Some types of examinations for which there 1s authority werc brought up bv @embers:

~-- DOT's return-to-duty exaninations for Air Traffic Controllers, with a review bv
the Secretary of DOT of the examination results to determine whether the
emplovee can safely return to dutv, or if not, if 2 second carcer after trainine
is possible or the emplovee will have to be separated.

~-= MNavy's periodic screenine examinations for possible deleterions ef{fects of noise,
chemicals, or radiation in hazardous duty jobs, These are not fitness-For-duty
examinations, but if{ a problem 1s found, then a fitness—{or-duty examination
with Supplement £31-1 procedures is usced. (ir. Pettibone pointed out that such
exaninations were made under 0SPA authoritv. The wember acreed that the exawina-
tion authority was inherent ip the agency obligation to provide a safe environ-
ment .,

Mr. Pettibone stated that more and more neople are viewing the request to take a
fitness-{or—-dutvy cxamination as more stigmatizine than an adverse action. A
member agreed that the examination did appear stigmatizing, and that many
supervisors hesitated to require its use because of this perception., Ye also
said that the results of one psychiatric examination were in most cases not
conclusive and not to be relied on as the basis for an action. When an
employee's conduct or performance deteriorates, due to the nature of the illne
the employee can often conceal it in a first examinetion. He believes that th
accounts for the physician's hesitancv, and that under these circumstances the
agency should take action and let the emplovee raise the issue of mental disabi-
lity in his or her reply to +he proposal.

ss
is

Br, Van lLer Viugt, the Director of the liedical bDivision of OGPM's Comnensation
Group, said that fitness-for-duty recuirenents wore pronuleated for the nurpose
of protecting the emplovee. The examination is verv effective when the recuire-
ments are carefully followed. Dr. Van her Viwet cannot favorably look unon
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“dereoculatine” use of the fitness~for-—-duty exaqaination. (tlote: The vew Director
of the tedical Division will be Ceoree Smith,)

tMembers discussed the situation where an employee vas possibly mentallw disabled

and whose misconduct on the job has been so serious that he or she carnot be

kept on the job because of public discredit to the gpency. They felt such emplovees
could ultimately be given annuities 1f truly disabled, but should be sepgrated at
once as unable to function on the joh. They apain talked of the prohlen wvhare

a physician performing a psychiatric evaluation refused to commit himsel{ on

an cmployvee's possible disability,

Another discussion followed as to what “reasonable accommodation' involved:
counseling, training, job restructurine, recassienment or demwation, or renoval
if there arc no other alternatives. Several felt that fitness~for-dut-
examinations would make these choices clearer. Mr., Pettibone asked memnhers for
any further sugeestions or recomnendations and said that his office would be
circulating a draft paper.

Proposed changes to within-grade regulations in Part

Mary Sugar of the Compensation Croun noted that she now works for Craic Pettibone.
She reerretted that copies of the proposed changes to Part 531 were not vet ready
but would be sent rhroughthe TAC Secretariot as soon as possible., (These have
now been mailed to comnittee acmbers),
She is addressing two primary concerns in hey draft:

1. The procedures for denvine within-rrade increases;

2. The need alter CSPA Lo link accentable level of coupetence deternainations

to 430 reauircnents.

A question was raised concerning a determination of unaccentable performance early
in the twn or threc yvear walting period for a within-erade increasc, followad bv
an improvement in perforwmance, Ilust the avency deny the with-in-orade increcase at
the end of the period? - Mrs Surar said this would be a judremental decision, hased
on performance during the entire waitine period.

Chapter £3 regquires that apnraisals be used as bases for rewards. Accord-

ing to many arency plans, there is a problen in that appraisals are

done on a single anniversary date, whereas within-erade increases come due

at all times. The draft provides that any decision on the acceptable

level of performance has to be based on an avoraisal not more than 60 davs old.
In response to members' guestions, she said that the decision must be based on
perfornance during the whole waiting period, i.c¢., on two or three anpraisals
if the wvaitine period is more than one vear.

lote: There was not time to provide a report on Part 752 MSPE decisions at the
meeting . As of MNovember 15, we had received 560 substantive decisions by MSPE,
of which 476, or £5%, sustaincd the acency, 28, or &7, reversed the acency
action for harmful error, and 56, or 10¥, reverscd the agency action for merit
reasons., Sone cases of intercst to members:

-— A decision on removal for AWOL and incapacitation for the performance of
duties becauvse of prior indulerepnce in intoxicating liquors. This decision

has a rood discussion of the lack of tmmunity acrainst adverse action for

an ecaplovee whose drinking continues to cause unsatisfactory job-related
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situations. (BN75200012 1p/26/79) .
-= A decision on an action basod on

g 4

an arbitrator's award: & desotion (sustained)
was made in compliance with an arbitrated orievance decision to correct an
administrative error under the terms of the national asrcement (cyzsenony g

11/14/79).

A decision on a case where both unapproved and annroved leave were the hoses [or
a removal action:

3

The deciston sustained the use of approved leave in conjnnc—
tion with the AWOL to support the removal penalty,  (TA7S20002A, 11/15/79).
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